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James E. Gierach, Springfield, Illinois, September 18, 1987.
Kinberly A. Hoffmann, Interviewer.

Q: What were the major specific achievements of the 1970
Constitution?

A: The new constitution eliminated a great deal of legislative detail
that existed in the old constitution. So right off the bat it did a
good job of cleaning up many items that didn't belong in the
constitution to begin with and in writing the new constitution, we
were successful and that included much of that legislative detail that
existed before. One of the major successes of the new constitution
was the fact that it was easier to amend. So, that in the event, we
had made mistakes or areas of the constitution that didn't succeed, it
would have been much easier to correct them. In fact, that we are
here now, approximately eighteen or nineteen years after the last call
is an illustration of the fact that there are easier ways for the
people to have the cpportunity to review and consider how the document
is working. That is probably the singularly most important change in
the constitution. Just having come ocut of the committee session where
we are rehashing these same issues. Another area that many people, I
think, have agreed on has been a big plus is the provision on
intergovermmental cooperation where it's permitted goverrments to
share resocurces pulled together for services, pulled together to buy
one piece of equipment; whereas before, you were required to and not
being able to share in between these areas of govermment.

The new constitution created the possibility of single member
districts. As time has shown that that in fact has been accamplished,
I think that was a major improvement to the cumilative voting system
that had existed for some time and was operating as a perversion of
the initial intention of that provision. It used to always be that
the minority parqi( would slate a second candidate who was generally
the fall guy and it really was not a good system. So, that has been
accomplished with the new constitution.

I had worked as a prosecutor for four years after I left the
convention and had the opportunity to see the new provision concerning
preliminary hearings in operation. I think that section is an
important right and guarantee to persons who are charged with criminal
offenses. They are entitled to a prompt preliminary hearing
periodically in operation and that provision has been subverted by a
prosecutor going directly after the state had asked for a contimuance
for a few days or a week answering that they are not ready for some
reason and really the motivation behind the prosecutor is to avoid
giving the defendant the opportunity to learn what kind of evidence
the state has. I think that is in use and operation and not a basis
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to amend the provisions that exist. The constitution does provide
that you are entitled to a prompt, preliminary hearing. I think that
the views contimues and eventually the courts will resolve the issue
that has been created.

The convention also wisely decided not to cutright abolish the grand
jury which it had considered. Many pecple thinking it was archiac and
a rubber stamp for the prosecutor when in practice, I have learned as
a prosecutor that it is a very useful tool where you have a murder
camitted amongst family members and the only witnesses to the murders
would be another family member. And what happens in practice, the
police in bringing the witness in to the prosecutor, the prosecutor
puts the family member before the grand jury before they have an

ty to talk to a lawydéir and the statement of that witness is
under oath before a grand jury and the testimony is locked in before
that evidence is forever gone. So, it's generally, I would say
truthful. And it preserves cases that would not otherwise exist. So,
they are not public circumstances when that arises, but it is in fact
a useful and fair tool.

The personal property tax was eliminated. For many years, there had
been complaints that it was not a fair method of taxation. It was
eliminated as a result of the Illinois Constitutional Convention and
provisions written effective in 1979, I believe. I now hear as
delegates have assembled there aren't many criticisms of the sales tax
and that has not became a fact. The suspect tax was a great diverse
range of rates being charged in various parts of the state. I think
that will regress. I don't think the constitutional revision is
necessary to accomplish that.

The new constitution has expressly provided for the right of privacy
in the Bill of Rights. That is another useful thing, particular one.
The federal rights of privacy is not expressly stated in the question
by a perspective enemy of the United States Supreme Court is as it is
now. Well, that provision at the moment has not became effective
depending on who the new United States Supreme Court justices are. It
may in fact be the state consitutional expressed right of privacy that
may become the foundation to provide protection for equal rights.

I think home rule is another success, Many commmnities have elected
and I urderstand some thirty-nine camumnities have elected voluntarily
who have a 25,000 population to be governed by the provision of home
rule. On the other side of the coin, I'm scmetimes frustrated as in
terms of representing municipalities to see that a non~home rule
minicipality may wish to do something. Dillon's rule is still

applying to them and they do not have the power to do samething even
though it is not increasing taxes or increasing valid indebtedness or
in any way effecting the fiscal abilities of the mmicipalities and
yet because that mmnicipality is not home rule, they don't have the
power to simply ask an advisory question on a referencum. In fact,
some county clerks maybe put in those kind of questions on the ballot
for that home rule mmicipalities, but I don't think there is actual
authority to do that. :
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On the negative side, the amendatory veto is probably the biggest
historical quirk of the convention. I had served on the Executive
Article Committee and certainly in that comittee, which discussed
that veto power, the intention was that it was simply going to be to
correct minor technical constitutional errors, spelling, a word in the
category had been left ocut and it would be a way to preserve a bill
rather than having it fail for a constitutional reason because of that
cmission. That was definitely the sentiment of the majority of the
executive comittee and the tapes, which I understand have since been
destroyed and not maintained would have demonstrated that. However,
the member of the Executive Article Committee who made the
presentations on that provision to the convention on the floor, was
Delegate Orlando and between he and Delegate Dawn Clark Netsch, he was
asked whether or not substantive changes were intended within the
amendatory veto, He answered in the affirmative and that answer was
an incorrect statement of the majority view of the committee; but
nonetheless, none of the conmittee members for whatever reason
happened to hear it or respond to it. I'm still flabbergasted by that
little historical quirk. When the court had the opportunity to pass
on the validity of the use of the veto, they relied on that language
in reaching the conclusion they did. The effect of it in operation, I
am told, by members of the General Assembly has been that the bills
are periodically struck entirely from the ordaining clause thereafter.
after the ordaining clause and then the governor simply
rewriting the bill. That is certainly a perversion of the
recognized principles of separation of powers between the executive
and legislative branch where the legislative is to write the laws and
scme veto power in the governor. $o, I think that is definitely an
abuse and if we had it to do again, I think we would do better in the
language that was actually written into the constitution to show that
there were limits to that amendatory veto.

I think redistricting is still not an ideal resolution of the problems
that existed before. I'm told that there are members who before this
constitution, they had been elected from a district where they had six
counties included within a representative district and interests were
neatly organized by the county lines and that since the last
redistricting, he represents the entirety of three counties and parts
of four or five counties with as little as one township in one county.
I think that the issue is arourd the table again to be discussed. The
requirements set out in a certain section basically that the districts
be contiguously campact and basically represent a one man one vote
principle. There should have been added to that a standard which
would have stated a preference for following township, county and
mmnicipal lines where possible by creating such a standard in
attempting to satisfy the requirements of that standard. That goal
would have been inconsistent with the political motivation behind the
redistricting process which is inherently part of it. So that in
other words, in order to camply with the statutory provision that I
suggested may possibly should have been included in satisfying that,
you would have not been able to entirely satisfy or as easily satisfy
the carving up of the district to satisfy the majority party.

Q: If the election were held today, would you vote for a new
convention?
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A: On balance, looking at the product that we have, I think that it
has served very well and not every instance are we happy with the
detail, but overall it is certainly a successful document serving the
state well with all indications that it should serve well in the
future. I would not, based on facts I am aware of now, be anxious to
see another call for a constitutional convention.

Q: Do you think the twenty-year rule is a good rule?

A: I think it is definitely a good rule because there are things
which do need to be reevaluated periodically. I think the biggest
issue that is still on the horizon is the issue of how we select our
judges. We have recently gone through the Graylord Scandal. The
Graylord Scandal is still an on-going thing and many pecple have been
disenchanted with the judicial grants because of those revelations.
Presently, we have an elective system where the peocple select the
judges. Downstate it has worked well from Cook County because of the
Graylord investigation. People questioned the integrity of nearly all
judges and in fact, the judges who have been selected through the
elective process in Cook County have included a number of superb
judges, honest judges, who have served the people well. So, that the
elective process is capable as a means of electing qualified people to
the benich.

Q: Iet me ask this. I've heard a story about your being seated at
the convention and whether or not that was going to come about, can
you tell us a little bit about that?

A: Can you state your question more specifically?

Q: Well, I'm not certain of the story. I just know that there was a
controversy over whether you were going to be seated or not. I'm not
sure why that occurred.

A: An issue arvse ag to my qualifications to hold the office of
delegate to the convention. At the time that I was elected, I was
just barely twenty-five years of age, plus a few weeks at the time it
was formed. Age was not an issue; however, one of the eighteen
candidates who I ran against in the primary election, which happened
to be the most populous field of candidates in the state for that
office, had lost in the primary and then T was, I believe, mmber
three ocut of the four at the primary. This defeated candidate then
filed a complaint in circuit court and then eventually in the
appellate court and the Illinois Supreme Court and, I think, the
federalcmrtatmxemintchallengirgmyresidm. At the time that
I was rumning, I had lived ocutside the district from which I was
elected within the one-year period recorded by the constitution and at
the time was going to law school in Chicago. I had been raised and
lived in Oak lawn. I wag elected to the corvention from the Oak Lawn
area but for a period of one year, which got me to it, then this one
year preceeding the election, I had lived on the wrong gide of Harlem
Averue. One side of Harlem Avermue being in the district and the other
side having been out. So, then the issue became what was my permanent
abode and what was my permanent residence ard the issue was raised to
the voters during the period between the primary and the runoff
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election and it was one of the issues and they considered it and they
determined it in my favor and I was elected.

On the day that the convention opened, this defeated candidate then
filed a complaint in the appropriate form which was the convention
itself, which by the constitution was obligated to judge the
gualification in the election of its members and that set into motion
a problem for the convention which somewhat sidetracked them from the
large responsibility that they had been charged with. In retrospect,
I think it got the convention off to a good start in fairly and
reasonably resolving an issue although it did take probably three or
four months. I'm quessing the time frame. I felt it was forever
because so lony as that challenge was hanging over my head, I felt
that there was a weapon there by which pecple could attempt to get me
to do this or do that so that I was not free to exercise my own will
and Jjudgement.,

Fortunately, I had not once been asked by any delegate before or after
the vote on whether or not I was to be seated to help me in this or
help me on that or if you don't help me on this or don't help me on
that, that this is what I'm going to do under challenge. It was quite
an ordeal for myself and for my family, but fortunately twumed out as
T think it should have and I think made the convention feel good about
iteelf. It showed the disgression and then it carried through in the
work product,

Q: Did you feel any sort of generation gap with the other delegates?
A: Not really.
Q: Issuewise?

A: Not issuewise. I thought the convention produced a unicue
collection of people of all types of experiences. Many people who had
never been involved in goverrmental service before, for same reason
were drawn to this type of service. Same of the pecple who were there
had been elected to state offices, had been appellate judges, had been
prosecutors, a vast array of experience. And I was there as just
basically as a new lawyer starting a legal career writing a
constitution which was a wonderful experience. But no, I didn't feel
that there was a generation gap. I think that there was an experience
gap so that early in the convention, I had to decide what my role is.
I didn't feel that I should really be the leading advocate for this
event and instead hoped to exercise good judgement in listening to
what pecple with more experience had to say and being aware of my
discretion carefully when I wrote it.

Q: Did you get a lot of feedback from this constituency?

A: Certainly some, but not really a great deal. I had not had a
great deal of really any political ties of consequence so that there
were expectations which I had to live up to. Otherwise, I would have
been hearing from some of them.
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Q: What are your most satisfying and least satisfying memories of the
1970 Convention?

A: The most satisfying is that I think the convention used good
discretion all the way along. When there were hard issues to be
decided, I think they decided them middle ground and yet without
giving up so muich ground that we hadn't accomplished samething and
using good discretion in deciding what to separate cut as separate
issues so that we didn't endanger the entire product by one or two,
actually four very volatile issues. The leadership of the convention,
I think, was superb. The political forces that were at work were well

in the structure of the convention by the selection of the
officers. The assigrment of members to comittees. So, in short, the
fondest memory was the collective discretion that was used that made a
good product and it then was capable of selling the product. And it
is hard for me to think of unsatisfactory reminiscences of the
corvention. I'm certainly sorry to see that they don't have some of
the pecple on this twenty years later. A few of them I would like to
see again and they are not here.

Q: Okay. That concludes our interview.
A: Thank you!

End of Side One, Tape One
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Henry Green, Sprimngfield, Illinois, September 18, 1987.
Marilyn Huff, Interviewer.

Q: Would you talk about what you think are the major specific
achievements of the 1970 Constitution?

At Oh, boy! I think in the overall scheme of things, the two things
that T feel are probably important are more hame rule and probably an
effort toward the merit selection of judges versus political
selection. As far as the overall constitution, yes we got rid of some
junk, but it wasn't bothering anything. It opened up the banking
community. We had a constitutional prohibition of almost anything
except unit banking., That's difficult for the pecple to understand.
Whether it is now better--Having been a banker, I think it gets the
supplyofmneytoevexybodybetterthantheothar But I think the
two things that stick in my mind are these. I think we have and will
have a higher quality judicial system, and then I think people at home
handle their cities and their counties better than the General
Assenbly can. Those would be the two things that stick in my mind.

Q: Do you think there are shortcomings?
A: Of the constitution?
Q: Of the constitution.

A: Well, first let me say, I am not a lawyer. I don't deal with why
there would be on a day-to-day basis like lawyers do. 8o, when I
would say, "No, there isn't." It's more from a layman's standpoint
than it would be the profession that actually would be confronted with
the constitution getting in its way. I say, "No." Phil Rock said
something last night that I kind of like the idea of. You know, we've
had and will have scme real highpowered legislators, who can almost
get God-like, and I think it's probably pretty good, as he said,
“"Everytime we get going towards something, you know, we've got the
darn constitution." That's probably not all bad. But boy, these

guys are tough. .

I can't remember the name of the quy, but I worked down here back in
the fifties for the Senate Finance Committee, a term or two, and we
had a little guy who was a senate majority leader who if he could have
done it just legislatively, turn this state upside down, inside out,
anyway he wanted to. He was that good. And I think it's probably
real good if you say, "What is the value of the constitution?" You
know, to kind of have a big old stumbling block back there that
everybodyhastodealw:.thevsxymarxithen But as I said earlier,












































































































































































































